IV.  Issues

Two basic issues are involved in this civil penalty proceeding:  (1) did
a violation of section 103(a) of the 1977 Mine Act occur, and (2) what amount
should be assessed as a penalty if a violation is found to have occurred? In
determining the amount of civil penalty that should be assessed for a viola-
tion, the law requires that six factors be considered:  (1) history of pre-
vious violations; (2) appropriateness of the penalty to the size of the
operator's business; (3) whether the operator was negligent; (4) effect of
the penalty on the operator's ability to continue in business; (5) gravity
of the violation; and (6) the operator's good faith in attempting rapid
abatement of the violation.

V.  Opinion and Findings of Fact

A.  Stipulations

The parties entered into the following stipulations JL/ on March 12,
1981:

1.  At all times relevant to this matter, Thomas, Patrick, and Michael
Eder traded and did business as Sherman Lime and Rock Company (Tr. 5).

2.  At all times relevant to this matter, the Respondent operated a
mine (quarry) located west of Menomonie, Dunn County, Wisconsin (Tr. 6).

3.  A citation for violation of section 103(a) of the 1977 Mine Act
was written by Inspector Robert C. Coins on May 11, 1978.  The citation
was mailed to the Respondent on May 12, 1978, due to the Respondent's
refusal to accept personal service on May 11, 1978 (Tr. 6).

4.  The Respondent is a small, family-owned business (Tr, 11).

5.  The Respondent's Sherman Lime and Rock Quarry produced approximately
2,000 tons in 1978 (Tr. 11-12).

B.  Occurrence of Violation

Federal mine inspectors Robert  C.  Coins and John L. .Davidson arrived at
the Respondent's Sherman Lime and Rock Quarry at  approximately 7:50 a.m.  on
May 11,  1978,  to conduct a safety and health inspection pursuant  to  the provi-
sions of the 1977 Mine Act   (Exh. M-l).     The inspectors  identified  themselves
and Informed Patrick and Michael Eder as  to the purpose of their visit   (Exh.
M-l).     The inspectors were told  that the Respondent's  operation was a family-
owned and operated business,  that  there was nothing  to  inspect,   and  that  if

I/    The parties also agreed that  "[t]his  shall be a partial stipulation of
some of the facts Involving  the actual case and shall not be construed as
precluding either party from presenting additional evidence  to the  Court"
(Tr.  5).

386n drill  operator   requirements.     According   to  one  rule,   the
